
   

“Becoming  Aware” 

The Public Service Commission (PSC) gazetted Grievance 

Rules for the public service in 2003. These Rules are sub-

ordinate legislation because  public servants are expected 

to comply with them as non-compliance may result in a 

legal consequence or effect. A grievance is defined within 

the Rules, as a dissatisfaction regarding an official act or 

omission by the employer which adversely affects an em-

ployee in the employment relationship, excluding an al-

leged unfair dismissal. Employees should understand that 

for their dissatisfaction to be a grievance, they must com-

plete the grievance form as per the Rules. In the absence 

thereof their complaint remains a dissatisfaction which is 

not formally lodged as a grievance. A grievance is lodged 

when the form is completed and it is submitted either to 

the employer or PSC (in the case of a Head of Depart-

ment) within 90 days from the date on which the employ-

ee became aware of the official act or omission which 

adversely affected him or her.  

 

Prescription – “90 days” 

 The Grievance Rules, 2003, provides in Rule A, dealing 

with definitions, that “days” refers to working days; and 

in Rule D.1 that in the calculation of days the first day 

should be excluded and the last be included. The employ-

ee therefore needs to be clear on when exactly the em-

ployee became aware of the official act or omission 

which adversely affected him/her. In order to expound 

on this, the employee must understand what being or 

becoming aware means. The word aware is an adjective 

(a word naming an attribute of a noun) it is described by 

the Cambridge English Dictionary  as having knowledge or 

perception of a situation or fact; or concerned and well 

informed about a particular situation or development. It 

could also mean to be conscious of, acquainted with, in-

formed of/ about, alert to or knowledgeable about. At 

times employees bring matters to the attention of the 

employer and the employer attempts to resolve these issues. 

At that stage of the complaint or dissatisfaction , the 90 day peri-

od has not started to run. It will only start to run  once the depart-

ment has given feedback to the employee and the remains dis-

satisfied. However, in the case where the employee does not 

first try to resolve the matter with the employer informally, then 

the 90 day timeframe will start to running when he/she came to 

know about the fact giving rise to a dissatisfaction. The PSC 

would encourage parties to attempt to resolve issues between 

themselves (employer/employee) as quickly as possible since 

good relations must be fostered within the work environment .  

Employees are encouraged to be alert and ensure that even in 

cases where they are trying to resolve their grievances informal-

ly with the department, a grievance form is completed before 

expiry of 90 days of becoming aware of the official act or omis-

sion.  

 

More often than not the PSC receives grievances, referred by 

the employee directly or the Executing Authority, where this criti-

cal part in the Grievance Forms is not completed. 

 

What makes this so important to complete? Well, because the 

Part A of the Grievance Form requires the employee to complete 

his/her personal information, including the date on which the 

aggrieved became aware of the official act or omission.  

 

More often than not the PSC receives grievances, re-

ferred by the employee directly or the Executing Authori-

ty, where this critical part in the Grievance Forms is not 

completed.  
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What makes this so important to complete? Well, be-

cause the Part A of the Grievance Form requires the em-

ployee to complete his/her personal information, includ-

ing the date on which the aggrieved became aware of the 

official act or omission.  

 

Lodge / Refer 

Employees lodge their grievances when they submit them 

for the first time to either the designated officer appoint-

ed by the employer who signs acknowledgement thereof.  

The employee may later request the designated employ-

ee to refer the matter to the PSC should s/he be dissatis-

fied with the outcome. The employee may also refer their 

grievance directly to the PSC should the employer not 

resolve the matter within the allocated 30/45 day time 

period provided for in the Rules. The fact that the Rules 

require the grievance to be lodged with the employer 

within 90 days from the date on which the employee be-

came aware of the official act or omission, expressly stip-

ulates a prescriptive period, which if not complied with  

causes the right of lodgment to lapse. The 90 day period 

is thus mandatory in nature and currently the Grievance 

Rules do not provide for condonation. This means that if 

the employee has surpassed the 90 day period the PSC 

lacks the jurisdiction to entertain the grievance. 

 

The PSC is currently drafting Rules that will deal with the 

issue of condonation when grievance matters are referred 

to it for investigation. 

 

The PSC COMMISISONERS! 

The PSC has its full complement of 14 Commissioners, of 

which 9 are based in the Provinces.  All PSC related 

matters, including grievances, are dealt with by the resi-

dent Provincially based Commissioner. In order to en-

hance effectiveness and efficiency of the PSC at the na-

tional level, the five Nationally based Commissioners have 

been assigned to specific departments.  

The assignment of national departments to Commissioners is partly 

informed by the government cluster system and also informed by the 

PSC’s operational requirements.  Below is the list of departments as-

signed to specific national commissioners.    

Table 1: Assignment of national departments to National Commissioners  

Assigned Commissioner Departments 

Adv RK Sizani  Defence 

 Justice & Correctional Services 

 Office of Chief Justice 

 Military Veterans 

 Presidency 

 National Planning Commission 

 Performance Monitoring & 

Evaluation 

 Higher Education 

2. Ms PC Nzimande  Economic Development 

 Energy 

 Mineral Resources 

 National Treasury 

 Science & Technology 

 Telecommunications & Postal 

Services 

 Communications 

 Government Communication 

and Information Systems 

 Public Enterprises 

3. Ms S Nkosi  Agriculture, Forestry and Fisher-

ies 

 Arts & Culture 

 Basic Education 

 Co-operative Governance & 

Traditional Affairs 

 Health 

 Labour 

 Social Development 

 Sports & Recreation 

4. Ms LV Sizani  Public Service and Administra-

tion 

 National School of Government 

 Public Service Commission 

 Environmental Affairs 

 Public Works 

 Transport 

 Water & Sanitation 

 State Security Agency 

 South African Police Service 

 Independent Police Investigative 

Directorate 

 Civilian Secretariat for the Police 

Service 

5. Mr B Mthembu  International Relations and Co-

Operation 

 Trade and Industry 

 Small Business Development 

 Home Affairs 

 Human Settlements 

 Rural Development and Land 

Reform 

 Women 

 Stats SA 

 Tourism 
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Meet the PSC Commissioners! 

 

The Chairperson 

                            

          Adv RK Sizani 

               

 The National Commissioners 

               

   Mr B Mthembu                Ms  LV Sizani 

 

                   

Ms PC Nzimande                  Ms S Nkosi 

 

 The 9 Provincial Commissioners! 

        

Western Cape – Dr G Woods       KZN – Dr  M.Sithole       North West – M Sejosingoe 

 

              

N. Cape– Ms M Marais-Martin  Mpumalanga– Mr  D.S Mkhwanazi Limpopo–  Mr  
            G.Mashamba              

                

Eastern Cape – Mr S Mafanya     Free State – Dr H Boshoff      Gauteng -– M Seloane 

 

Acting allowance  

Employees from various departments within the public 

service often find themselves in situations where they 

are assigned to act in positions that are either vacant 

because the posts are still to be filled, or because the 

incumbents are not available to perform those specific 

functions. Be that as it may, there is a distinction be-

tween being called upon to perform additional functions 

in terms of section 32(1), and acting in a higher post in 

terms of section 32 (2) of the Public Service Act, 1994, 

read with Resolution1 of 2002.  

Only an employee who acts in a higher post that was 

properly created and is funded is entitled to be paid an 

acting allowance. In order for the employee to be re-

garded as acting in that higher position and to qualify for 

the acting allowance, the following requirements as laid 

down in section 32 and Resolution 1 of 2002 have to be 

met: 

(a) The appointment must be made in writing. 

(b) The post must be vacant and funded. 

(c) It must be a higher post. 

(d) The appointment must be directed by a person 

duly authorized. 
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(e) The period must be uninterrupted and more than six 

(6) weeks. 

(f) The employee must accept the acting appointment in 

writing. 

(g) The employee may only act in a higher post for a 

maximum uninterrupted period of six (6) months 

in the case of a member of the Senior Manage-

ment Service (SMS), and 12 months in the case of 

a non-SMS member.  

(h) The acting allowance is not pensionable; 

(i) The acting allowance will be paid monthly and the 

first payment will be in the month following the 

completion of the six week period, backdated to 

the date that the employee officially began 

acting. 

Such acting appointment shall be made-  

(i)       in the case of the post of head of department, by 

the relevant executive authority; and 

(ii)      in the case of any other post, by the employee oc-

cupying the post, unless otherwise determined by 

the head of department. 

In terms of the Resolution, it is possible for two officials, 

but not more, to act in one position and in such a case 

their remuneration should be a proportionate share of 

the acting allowance subject to the following: (aa) the 

responsibilities attached to the higher post are divided 

between the members and expressed in ratio form (i.e. 

30/70%) before their appointment. (bb) the expenditure 

in respect of the acting allowance may not exceed the 

expenditure if only the lowest graded member would 

have been appointed to act in the higher graded vacant 

post. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Ensure that your acting appointment is in 

writing and you also accept in writing. 

Ensure that your acting appointment letter is 

specific in terms of which sections of the act 

you have been appointed. 

Acting on a post does not create a 
right or legitimate expectation to be 

appointed when the vacant post is 
advertised. 

The Public Service Commission often receives 

grievances of employees who allege to have been 

acting in positions where they were not paid an 

acting allowance. In some instances the managers 

would instruct their subordinates verbally to act in 

vacant positions, with no documented proof for 

such acting. The instructed employees are not pro-

vided with any formal letters appointing them to 

act in the positions, neither do they request such. 

After a period of time when they are not paid the 

expected acting allowance, the employees lodge 

grievances. In such instances they are unable to 

prove that they were indeed appointed to act in 

the positions, thus making matters difficult for 

them. The Promotion of Administrative Justice Act 

No. 3 of 2000 requires administrative decisions to 

be made in writing and for reasons to be provided 

therefore. It is vital that all appointments must be 

in writing and appointment letters must be given 

to the incumbents.  
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The other grievances that the PSC receives are instances 

where employees act in higher positions and when the 

posts in which they are acting are advertised, they ex-

pect to be appointed in those positions. As indicated in 

Resolution 1 of 2002, acting on a post does not create a 

right or legitimate expectation to be appointed when 

the vacant post is advertised. The view is that acting in a 

higher position creates the opportunity for employees 

to develop and enhance their skills and should be 

viewed as such. When it comes to appointments, there 

are other factors, like the minimum requirements of the 

post that are taken into consideration, which employ-

ees who were appointed to act may or may not meet 

when compared with other competing candidates.  

 The above prescripts and case law make it very clear 

that for an employee to be remunerated for acting in a 

post, all the requirements for acting in a higher position 

must have been met. Likewise, acting in a higher posi-

tion is not in any way a promise or undertaking for ap-

pointment to the post. 

 

 

 

 

 

 

Employment equity in 2016  

The beginning of 2016 saw the matter between Solidari-

ty and The Minister of Safety and Security & Others, 

Case no: J879/12, delivered on 26 January 2016 

(hereinafter referred to as the Solidarity case). This 

judgment, though different, it is analogue to the judg-

ment in the matter between the South African Police 

Service v Solidary obo Barnard *2014+ ZACC 23 

(hereinafter referred to as the Barnard case).  

The two judgments highlighted decisions made in re-

gard to equal employment opportunities in respect of 

the sections of the Constitution of the Republic of South 

Africa and the Employment Equity Act 55 of 1998. 

 

The Constitutional Court in the Barnard case indicated 

that, “restitution or affirmative measures are steps to-

wards the attainment of substantive equality. Steps so 

taken within the limits that the Constitution imposes are 

geared towards the advancement of equality. Their pur-

pose is to protect and develop those persons who 

suffered unfair discrimination because of past injustices. 

The test whether a restitution measure falls within the 

ambit of section 9(2) of the Constitution is three fold. 

The measure must –target a particular class of people 

who have been susceptible to unfair discrimination; be 

designed to protect or advance those classes of persons; 

and promote the achievement of equality. Once the 

measure in question passes the test, it is neither unfair 

nor presumed to be unfair. This is so because the Consti-

tution says so. It says measures of this order may be tak-

en. Section 6(2) of the Employment Equity Act, whose 

object is to echo s 9(2) of the Constitution, is quite ex-

plicit that affirmative action measures are not unfair.” 

On the basis hereof, the majority judges of the Constitu-

tional Court concluded that the Minister’s decision not 

to appoint Ms Barnard was in line with the need to im-

plement employment equity measures in the public ser-

vice.  The Labour Court in the Solidary case indicated 

that “the touchstone by which any measures dealing 

with the promotion of equality must ultimately accord 

with is s 9 of the Constitution, which states: ‘9 Equality’- 

Everyone is equal before the law and has the right to 

equal protection and benefit of the law. Equality in-

cludes the full and equal enjoyment of all rights and 

freedoms.” 

 

Latest Labour Law  
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The Court found that the SAPS employment equity plan for 2010-2014, attached as Annexure DJG2 to the Appli-

cant’s founding affidavit (‘the plan’), was invalid and of no force and effect because it had contravened sections 

15 (3) and  42 of the Employment Equity Act, 55 of 1998 (‘the EEA’); section 9(2) of the Constitution of South 

Africa, Act 8 of 1996 (‘the Constitution’).  

 

Let’s talk labour relations 

Contact us at 

  
 Visit our website :  www://psc.gov.za 

 Write to us at :Private Bag X121 PRETORIA 0001 

 Email us on : psclrtalk@opsc.gov.za 

 Call in and chat to us: (012) 352 1000 

We would like to hear from you… 

Do you have something to report to the PSC or something to share…something you seek advice on or 
want assistance with?  
 

Batho Pele! 


